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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORREY GENanAL

Hoaoratle By T, Walters
- Coasty Anditor
S=ith County
Tylay, Taxas
Dear 5ivt . Opinion Wo, G304
Re: Collaetica &1 |
in _Iystioe Cours ag

. ~ Your regusst for of ¥
- fully eonsidersd Bfk this agharyh Ti§ quote Lrom YOur ree~
Suest ap followss . .

tioes of the
Sensunor cases.
2 reported to
% "Judgaant Lns

*Yn mxing pa.audit 2 -eu.:ui

yrought %o ths attention
@@ thelr responsibility
rfound guiley and is

st the Sher{ff or Constabdle,
gery centond that in zany ctsen
ored and fine sanessed and yet
s riven his frecdom My the Justlice
o)  One of sevarsl reagcos night de

Kis Aetios by the Justica, After

3 fave nassed Lt is diffieuls te tsll
3 phes of tertainty by whoa the sone
victed darfy aizht hove beesn raleased, To élear
up this matter please give us your opiniocn on

the fellowing jusationst :

sIn migdemsarcy oases whore Judguend is rene |
dasrad ond fins {mposed to whom should the Counly
Auditor look for sollection of filnes and ¢oats?

. u COMMUNICATION IS TO BE CONSTAUKD AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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“In coses whers the doocket of the Justice
of the Pouce shows & person was charged with a
misdemeancor but no further setion is shown what
svidonce should the Justice furnish in remove
ing such casos from bis Adocket? How long
should such cases bde parnitted to romein on
the dockets before definite informmatiocn as %o
thg&: status 1s zivea, or final diaposition is
zade '

*In your consideration of the above ques=
ticne Flease bgar in nind Szith County operates
on the Officer's Salary law through out.”

| Articlos 909, 916, 017, 918, 980 and 698, Vernca's
Annotated Texas Code of Crimical Procedure, read as followsy

*ATt ¢ 9084 Ehen the jury Lave agreed upoa
a verdiol, they shall bring the same into oourt}
and the justice shall zae theot it ia 1o proper
fors snd shzll sater it upca his docket and reaw
dar the proser Judsmont thoreon.”

“art, 918, All Jjudgments end firsl orders
of the justioe court shall be rendered in open
court =nd antered upoa bis dooked.

*Art, 917, The judgnent, i{n cass of con~
vioctica 4n a oriminal action bafore a Juatice of
- the feace, siall be that the State of iexas re-

- eover of the defendant tha fine and costs, and
that ths dsfendant remaion in custody of the
shoriff until the fine sad cosis are paldj mad
that exesution iLszue to oollect the sana,

"Art, 918 If the dsfeadsnt be oot in ousw
tody whan Judzment 15 rendsred, or if he esoajpss
fron gustody tharsafter, a osplas shall lssue
for his arrast and cont{pement in jail until he :

6 legally disoharged,.

*Art, 920, A defenduat placed la Jeil on
acgount of failure to pay the rine and costsm can
bs discherged on hebees ocorrus by showings

»}s, That he is tco poor to pay ths fine and
costs, and
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*2s Thet ke has reppiasd in Jjail & suffie-
ciont length of time to satisfy the fine and
g:ttl, at the rate of three dollars for each

Je

"But the derendant shall, in no case undaer
this article, be dischapged until he has baen
ispriscned at least ten dayaj and a justice of
the peace may dlscharge the defendant upon his

.showing the sans cause, by appliocaticn to such
Justicej and when sueh t&pueauo& is granted,
ths justice shall note the same on bis docket,”

*Art, 608, ©On sach vardlot of aoquittal
or eonviation, the 9reiqr Judpnent shall be
enterad immedlatel » +f asquitted the dafondaat
shall be at onos dlscharged from all further
14ability upost the eharge for which Le was tried
ovided that, in nisdimoanor cases whers there
s raturnsd a vardiot, or & plea of sullty ia
antarad and the »unishment sosessed 1s by fines
only, tha Court nay on written resuest of the
dsfendant and for geod ocauss shown, dafer Juldge
moat until some othey day fixed by order of
the Courty dut in no avent shball the Judgment
be daferred for a longer pericd of time then
zix (8) months., On expirmtion of the time
fixed by the order of the Court, the Court or
Judge thsreof, shall enter Jjudgment on the .
vordiot or plea and the same shall be axecuted
as providad by Chaptor 4, Title 9, of the
Cods of Crizlnal Procedure of the State of
Texas, Provided furithar, that the Court or
Judze thereof, in the exercise of sound disore.
ticn may ptrmit the dafsndant whore judgonent
is deferred, toc remain at large on hig own
recognizance, or may reguire him to enter late
bond in o sum at leest doudle the amount of
the asssasad fine and costs, conditicned that
the darsndant and suretiss, joiztly and saverally,
will rpay such fine =nd coats. unlees the defen
dant varsonally appears oa the day #et ia the order
and dissharges the judraent in tho tanper provided
Ly Chapter 4, Title ¢ of the Code of Criaminal
Procedure of the dtete of Toxesi and for the
anforce=sat of any Juigment entered, all writs,
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pmeuul and rexzedies of tho Code of Criminal
Procsdure are made applicadble so far ss neo-

888 to carry cut the pravlai:na of this
Aprticle,”

Mtioh 331, Vernon's Lnnoum Texad Pensl Code,
Teads a8 followe}

"Art, 381, Whonour any offiaer who is
by law charged with the issusnce or exeqution
of proeass, alther in oivil or crizinal actions
ecorrustly and wilfully refuses to issue or exe-
cute suoch prooess, or corruptly or wilfully
rofuses to portom any other duty on,loinod
upon him by law, o When the aot or
ocmission is not. etmﬂiu rovided for or pun~
ished, be fined not exceeding five hupdred _
dolhn. and mey be hm&somﬁ in jJail not
exseeding coe mr..

" We Quote from Vol, 18 'I‘oxns Jaris mdenco Crime
inal Law, Procecdinge in :uuueo cmu, Beotion 456. nges
837 and 5&3 as Lo ows} .

_ w=tynen thc Jur{ Beve ugrud upon a vor-
dl¢t, thay shall b .the same lato court}
and the justice shn:l.l see that 4t Lis in proper
fornm and shall eater it upoa his docket end
resder the proper Jndmant therenne? :

*In case of aami_ouo.; the Judgment

'ahall be that the Otate of Texsl recover of the
defendant the fine and coste,ncd that the defene
dant rexain in emta&x of tha ahariff until the
fine and costs sre peldy ma that eéexesution
issus to collett the aame,?

"Rl Judgments and £Lnal orders of the
Justice shall B¢ rendsresd in ci e ¢ourt and
sntered upon Mis dooket,! s tho Lettey
practica to eater the :ndmnt in the dooket
echtaspuranscusly with 4ts proaouncement, but
dolay f{n making the aentry will not 1nnlldnto
the judgment. Ho formal Judgent is necessary} -
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gnr cnt:y lgggingatho ra;:lh %.d. augrlglent
uignent, s ers end s judgzoent of econe
viotion are not régaorod inqdnigaidble in evie
dence by the fect thet the Justicoets file-
nark do4s not show the ;rulnot of wtiech he was
Justice. The mtztuts 4028 0ot require that
ths defendant Yo present vhen the Juigment
is rendered, nnd the Jjudzment is not ine
validated by the fect that he ias not preseat
- whea 1% 18 ontered in the docket, :

=tIf ths dafsnlfant bde not in ocustody whan
Judgnent is rendered, or if he oscajes from
-custody theroafter, & tanias shall ue for
his arroet end coanficement in jall uatil ke
i3 lesally discharged,t”

Article 787, Vernon's Annotuted Texas Cole of
Criminal Procedure, reads as followsy

fhan a julsuent has bean rendered azainst
a defondant ror e fgggiinry fine, if he is pres
sent, he shall be imprisoned in 5a11 until ais-
oharged as provided lawe A cortified copy
of sueh Judament = bte surficlent to authore
ize such izprisonment,* .

Article 577, Varnonls Annctutsd Tozas Code of
Crininsl Procedure, reads as follows: ,

"The distriot or county attorney may, by
per-dasion of the ocourt, dlenliss a ¢oriminel
cotion at any tiue upon Filing s written atatew
2ont with the poapers in the case getting out
hia ressons for suoh dismiss:)l, which shall be
izocoryorated ia the Judpuent of disulnnal, Yo
osne shall de dignissed withoat the consent ef
the yresiding Judge.”

Yhen a defendant im convioted in Justics court it
13 tle Auty of the justics %o ronder judgment thst the
State of Texas recovoer of the defendant the fise and costs,
and that the defeadant (if p-esont) remain in the custody
of the shorifr (or ocnatelble as the oage may de) until the

_ fine end costs are ;sid, ¥hen this charsoter of judgzant

—cy

ia rendered it thean dscomss the Auty of the sheriff oy
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constadle mving custody of the defendant to retain cuatody
of caid derendant until the fing and c¢osts cre oid, unless
the Judgzent fs suprrsoled by the granting of & now trial

or same 18 appoaled from -ithin the time allowed dy law, A
oartifled copy of the Judgment will authorlze suoh izprison-
cents The justice has no psrdoning power and has no authority
to extend orodit to the defendant, However, the justice has
the power to dofor the Judcmeat provided he doos g0 in -
the pregorided manner sot ocut ia Article 698, suprae The
power to dafer the juligment ynder Articls 408, supre, howe
ever, doss not suthorize thas justice to intarefore \-ith the
collection of his judcment uftar it 1a enter~d and hns
beocne finsl, '

If the defendant is not present at the time the
judgeent 13 recdered ia justice ccurt 1t than bYoedomes the
duty of the justice to issus & capies for the défendant,
After the capies is fosued it then bec:m=s the duty cf the
shariff or onactable to sxegute 4t Dy arresting tha de-
fandant end by bolding bix in custody until tisfine and
costs are legelly 4iocharged, . \ R

The Justice 1s a Judlcial officer - it is his
duty to rexdey the proper Juiz=ent and issue any @rocens
_that may be necassary to saforee the Jjudgzenti but he is
not an enforoing or colleoting officer, The sheriff or
eonsiadble is the enforeing or collacting orfficer - Aif
the dafendzunt b prasent whan the justice rerviers his
3&5@«:&. 16 ia the duty of such offlcer to enforce the

udgnent end should disrogard any unlawful {nstrustions
of the Justice to oxtend oredit to ths defendant, If

the Justice de0ided to give ths dufeniunt a new trial
and sot eeide hin Judgrent, that would be another matter,
- TP thoe Aafeondant were ot preseit ul the time the Justioe
rendered his Judgment the justice 18 req-dred to lasue a
capion und tho ccnsizdle or sherls? la rayulred to serve
1t, If the Justios wilfully and corruptly refused to -
issus o caplas he yould bLas subject to prowsdstion untey
Article 381, Vs A4 Ts 7o Cs, supra, - Likewises&f the
sherdff or consteble “wilfuliy and corruytly refused to
oxacutes the ceplas he would be subject to prosecution
under Artiocls 8L, V. Ae Te Pe Co, supra, In a proper
case the failure %o issua or sxeoute process would pers
hape constituts zrounds ror yazcving the Jjuaiice, sherire
or oconstable, ag the case may ba, from office,
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You are rospectfully adviged that it iz the
opinican of this departmoent that you should ordinarily loeok
to the sherif? or consindle 28 the case may be for the
collocticn of fines axd coste in aiasdexsarcr onsas, Jiowe
sver, in aone cascs such officers may be justified in
thelr fallure to eolleot or enforas . the Jjudgient by virtus
of thelr inabllity to secure caplases from the justiocoes,
Aod in sone cassm you may £ind that they negleot to serve
and sxsyute the caplanes dslivered 3o thei by the justise,
"The faots in »ach partioular casse will dotermine where the
neglect of duty 1les, : ' o

" "~ Axticle 916, V, Ay Co Cy Poy M2 ﬂ,'E:O‘idll
that all Jjudgneats snd ordera of the Im ce 11 ba ren-
dered in open oourt snd entorsd uyoa his doeket, Arsiels
1081, Ve A¢ Co Cs Py, Toquires ths fustice to kesp a dook
in vhich shall ds entared the auxder and style of each
- orimical setion in his court, eto, . Article 877, Ve Ay G O 7o,
supre, provides that oriminal cames ey be disulosed oa
the written moti~n of the 4iatrict or ccurty ettorcey with
tho consent of the presiding judge, oto, '

It s our oplalon that the Justice should place
on his docket ell esanas £iled 4n his court and that his
docket sbould show the Qisposition of ths onse, if any, sush
a3 conviotion; egquittal ar diszlessl, If a coriaminal dase
§s £1led with the justico and is ot trisd or disissed,
we think it is within the sound discretion of the justice
sand county attorney as %0 what length of time tw_dn
allow it to pend in justiee court prior to a disauissa)
thoreol, as the matter of dlsxlasing crimingl cases in
Sustice court 12 a mittar to be deoided Jolatly by the county
attoriisy and by the justice of the peace, as provided by
Article S77, Vo Ay Co Co Pyy suprm, S

Trusfiog that tkls satisfaatorily answars youy
inquiry, we are -

. Yory truly yours

APP " MAR 2%&&2&' CINT2AL OF TEIAS
555 0. d;. M

FIRST ASSISTANT " By :
ATTORNEY GENERAL me 7o Yanning

Assis
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